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TOWWN OF NEWBURGH
TOVYN CLERKS OFrICE:

Section 3, Block 1, Lots 21.61 & 21.31

TOWN OF NEWBURGH: COUNTY OF ORANGE
ZONING BOARD OF APPEALS

In the Matter of the Application of

TOWN OF NEWBURGH CODE COMPLIANCE
DEPARTMENT

E DECISION
For relief as follows:

» An interpretation of the extent of the uses
that were permitted pursuant toa Decision
and Resolution granting a use variance is-
sued by the Town of Newbuirgh Zoning
Board of Appeals dated March 11, 1982.
e ————— SR

Background

This matter involves the interpretation of the parameters of a 1982 Deci-
sion and Resolution issued the Town of Newburgh Zoning Board of Appeals
(“ZBA”). ' |
| Specifically, the Town of Newburgh Cdde Compliance Depaﬁment (*Code
Compliance”) has made applicatibn'to the Town of Newburgh Zoning Board of
Appeals (“ZBA” and/or the “Board”) pursuant to Town Code Section 185-54(A)(1)
seeking an interpretation “regarding whether the following [enhmerated] onsite
_uses and/or activities which fall within, and [ére] permitted under, the use vari-
ance granted in the decision" dated March 11, 1982. A copy of that Decision

and Resolution ié appended to this decision.

' See Application of Town of Newburgh Code Compliance, dated January 19, 2017.
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The Decision and Resolution issued by the ZBA in March of 1982 granted
a use variance to pérmit the operation of a “fuel tank lining business” at premises
located off Route 300 on Robles Lane. The said property is identified on the
Town Tax Map as Section 3, Block 1, Lot 21.61. It is located in the AR Zoning
" District.

It appears that business activities have been bngoing on the premises for
the 35 +/- years sihce the issuance of the use variance by the ZBA. Based upon
information provided to the Board during the public hearing process, it further ap-
pears that, over the course of the past several years, neighbors residing in the
vicinity of the property have made cpmplaints to Code Compliance that the activi-
ties currently being conducted on the premises are different from and therefore
not permitted by the use variance issued by the ZBA in March of 1982.

Code Compliance h'cw seeks guidance from the ZBA as to the scope of

the use variance granted in 1982.

The Application Before the Board

In an application dated January 19, 2017, Code Compliance, pursuant to
Section 485=54{A)(1) of the Code of the Town of Newburgh, has requested an
interbretation regardvihg“whether certain uses and/or acﬁviﬁes fall within, and are
permitted under, the terms .of the use variance. Code Compliance states in their
application that they-héve made no determination as to whether or not the uses
for which they’ now seek guidance are actually occurring on the premises. Ra-
ther, the interprétation is requested “in order to decide whether the alleged uses
and/or activitieé are permitted and, if not, whether enforcement action is appro-
priate, necessary or required.”

The specific uses for which Code Cofnpﬁance seeks guidance on the is-

sue of whether or not they were encompassed by the 1982 use variance are as
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follows:

. The use of the Premises for and in support of the following off-

site services:

a. Underground and aboveground fuel storage tank recondi-
fioning, including lining; |

b. Underground and aboveground fuel storage tank testing;

¢. Underground and aboveground fuel storage tank excavation,

d. Underground and aboveground storage tank.compliance;

and

e. Hydro-excavation business.

2. Outdoor storage of heavy equipment, including ploughs, land-

grading equipment etc.;

. Depositing on the surface of the Premises a slurry consisting of

soil and related mat'eria!s that have been liquefied using highly-
pressurized wé*ter injected into the gfoﬁnd and simultaneously
extracted by a powerful combined vacuum and storage device
(known as a “Hydrovac,.” which was constructed by Presvac

Systems of Burlington, Ontario);

. Operating of the Hydrovac device on the Premises for the de-

positing of the soil slurry onto the surface of the Premises with

resultant mechanical and operational noise;

. Outdoor parking of pickup truck(s) operated by a business;

. Outdoor parking of semi-truck(s) and trailer(s) operated by a

business;

. Outdoor parking of a 2004 Freightliner truck(s) on which is

mounted a Hyrovac device,

. Outdoor presence on the surface of the Premises of storage
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containers, shipping containers and the like mobile/portable en-
closures designed for storing items and materials; and
Outdoor work activities conducted by.the employees and agents

of the business in furtherance of the uses identified in “1” above.

Materials Considered By the Board

1.

Application of Code Compliance dated January 19, 2017 to
which the Decision and Resolution issued in March of 1982
was attached ; |

Submission of Kevin D. Bloom, Esq. counsel for Susan D.
Carfdll, Lawrence S Van De Mark and Claudia Van De
vr

Afiidavit of Susan D. Carroll duly sworn February.VM, 2017;
Aﬁiciavit of-Joan L. Perry duly sworn February 7, 2017;
Various photographs of the premises in question which are
on file in the ZBA office;

Multiple items of correspondence from the public all of which
are on file in the office of the ZBA and all of which assert that
the use presently made of the premises is different from the
use approved by the ZBA in March of 1982;

Extensive public comment received during the public hear-

ing;

In rendering the determination herein, the ZBA was not able to review

and/or consider the original application seeking the use variance that was ulti-

mately granted in March of 1982 or review and/or consider, any materials, such

as a site plan, that'may have been submitted with the application and would have
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assisted this Board in determining the exact information considered in 1982 in
rendering the use variance as that information could not be located by Code
Compliance.?  While it would have been helpful to have “th?s information, the
Board is constrained to proceed based upon on the information and materials

that have been submitied and that are described abeve;

Public Hearing , |

A public hearing was held on February 23, 2017 notice of which was pub-
lished in The Mid-Hudson ﬁmes and ,The Sentinel and mailed to adjoining prop-
erty owners-as required by Code. Extensi\}e public comment was received and
considered by the Board. The minutes of the Board meeting are on file in the

ZBA office.

Requests for interpretations are designated as Type Il actions under SEQRA.
{see 6 NYCRR 617.5(31)} As such, this application is not sdbject to review un-
der SEQRA. '

GML 239 Referral
Requests. for interpretations are not required to be referred to the

Orange County Planning Department for review and report.

Decision
Prior to addressing each item for which Code Compliance seeks guid-

ance, the Board wishes to repeat and emphasize that it is constrained to render

2 See transcript of February 23, 2017 ZBA meeting at pages 2-3.
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this Decision based upon the information that has been submitted for considera-
tion which information does not encompass the entirety of the information that
would have been considered by the ZBA prior to the issuance of the use variance
in March of 1982. Subject to this important caveat, and based upon the infor-
mation given to the Board, and further based upon all of the testimony given at
the public hearing and upon consideration of all of the written materials submitted
referenced hereinabove, and after due consideration and deliberation, the Board

hereby finds and answers the inquiries of Code Compliance as follows:

1(a) Did the March 1982 use variance allow the premises to be used
far and in s _onrt of nd »round and aboveground fuel storgge tank re-

The Board finds that t'he. 1982 use variance did authorize use of the prem-

ises for this specific use.

1(b) Did the March 1982 use variance allow the premises to be used

for and in support of fuel storage tank testing?

The Board finds that the 1982 use variance did authorize use of the prem-
ises for this specific use.
1(c) Did the March 1982 use variance allow the premises to be used

for and in support of underground and aboveground fuel storage tank ex-
cavation?

The Board finds that the 1982 use variance did authorize use of the prem-
ises for this specific use.

1(d) Did the March 1982 use variance allow the premises to be used
for and in support of underground and aboveground fuel storage tank ‘
compliance?

The Board finds that it has insufficient evidence to make a determination if

the 1982 use variance authorized the use of the premises for this specific usé.




i(e) Did the March 1982 use variance allow the premises to be used
for and in support of a Hydmm@xcavaiy@n business?

The Board finds that the 1982 use variance did not authorize use of the

premises for this specific use.

2. Did the March 1982 use variance allow the premises to be used
for and in se_:ggort of the autdaor storage of heavy equipment, including
piaughs, land-grading equipment etc.?

The Board finds that the 1982 use variance did pot authorize use of the

premises for this specific use.

drovac},} ” Whtch was. constructed 'bv Presva Svstemé of Bur!mgton, Ontar-

io)?

_ The Board finds that the 1982 use variance did not authorize use of the
premises for this specific use.

4, Did the March 1 982usevariancealiowtheremises 1o be used
for and in sggggrt of the operation of the Hydrovac device on the premlses
for the depositing of the soil slurry onto the surface of the premises, with
resulz‘ant mechanical and operation noise?

The Board finds that the 1982 use variance did not authorize use of the
premises for this specific use.

5. Did the March 1982 use variance allow the premises to be used
for and in support of the autdoor Qarkmg of Qick@ truck(s) operated by a
business?

The Board finds that the 1982 use variance did authorize use of the prem-

ises for this specific use.




6. Did the March 1982 use variance aiﬁ@w the premises to be used

10 in support of the outdoor parking of semi-truck(s) and trailer(s) op-
by a business?

The Board finds that it has insufficient evidence to make a determination if

the 1982 use variance authorized the use of the premises for this specific
use. ,

7. Did the March 1982 use variance allow the premises fo be used

for and in support of the outdoor parking of a 2004-freightliner truck(s) on
which is mounted a Hvrdovac dewce‘?

The Board finds that the 1982 use variance dld not authorize use of the
premises for this specn‘;c use.

D:c! the March 82 use yanance allcw the premises to be used

ng items and r aterials? ‘

suresdesr ned for stori

The Board fmds that the 1982 use variance did not authorize use of the

premises for this specific use.

9. Did the March 1982 use variance allow the premises to be used
forand in sugggrt of outdoor work activities conducted by the employees
and. 3gem‘s of the business in furtherance of the uses tdentif:ed in *1”
above?

The Board finds that the 1982 use variance did authorize use of the prem-
ises for the specific uses described in connection with items 1(a), 1(b),
1(c) and did not authorize use of the premises for this specific uses de-

scribed in connection with items 1(d) and 1(e).

The foregoing constitutes the decision of the Board. As reflected in the
Vmeeting» minutes, each item set forth above was voted on independently and the

results of each vote was unanimous among the five (5) Board members who.




were present at the meeting on March 23, 2017 when the vole was held.

Dated: L// 3 / (7 . ] Mw\ M 5’/%.-,/%@%%__

John MeKelvey, Vice-Chait’
‘Town of Newburgh ZBA

By roll call a motion to adopt the decision was voted as follows:

AYES: Member Darrell Bell
Member JohthbKeivey
Member John Masten
Member Richard Levin
Member Darrin Scalzo

NAYS: None

ABSENT:  Chair James Manley
Member_ Michael Maher




STATE OF NEW YORK )
)ss:
COUNTY OF ORANGE )

I, BETTY GENNARELLLI, Secretary to the Zomng Board of Appeals of the
Town of Newburgh, do hereby certify that the foregoing is a true and exact copy
of a Decision rendered by the Zoning Board at a meeting of said Board held on
February 28, 2013.

BET?"_*?GE;N’NARELU SECRETARY

TOWN OF NEWBURGH ZONING BOARD OF APPEALS

| I, ANDREW J. ZARUTSKIE, Clerk of the Town of Newburgh, do hereby certlfy
tha&;ﬂe fgrfmg Decision was filed in the Office of the Town Clerk on

44
ANDREW ?’ARUTSME, CLERK

TowN OF N

BURGH
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